Village of Irvington
Zoni ng Board of Appeals

M nutes of Meeting held Novenber 28, 2001

A neeting of the Zoning Board of Appeals of the
Village of Irvington was held at 8:00 P.M, Wdnesday,
Novenmber 28, 2001, in the Village Hall, Irvington, N.Y.

The following nmenbers of the Board were present:

Louis C. Lustenberger, Chairnan

Robert L. Bronnes

Bruce E. dark

George Rowe, Jr.

Mr . Lustenberger acted as Chairman and M. Rowe
as Secretary of the neeting.

There were four matters on the agenda, one a

continuation and three new mmtters:

Conti nuati on

2001- 13 Bridge Street Properties, LLC - One Bridge
Street, Ilrvington (Sheet 3; Lots P103, P102,
P105, P4B and Sheet 7; Lot P89)

New Matters

2001- 18 Stanl ey Rubenzahl - 76 North Broadway
(Sheet 10, Lot P101)

2001-19 Astor Street Associates - South Astor Street,
(Sheet 7a, Bl ock 230)



2001-20 James R 4 eason & Kat hl een d eason -~ 115South
Broadway (Sheet 14; Block 226; Lots 1, 6 & 40)

Bridge Street Properties, LLC

Applicant seeks an interpretation of Section 224-
3 of the Irvington Zoning Ordinance with respect to the
definition of a "Lot" and variances from Odinances § 224-
39E(7) (a) and (b) (stating the required nunber of off-
street parking places in the Industrial District) and from
§ 224-3 (defining the required size of parking spaces).

The nmatter was previously heard on Septenber 25 and October
23. M. Cdark did not vote on this matter. Appl i cant
appeared by its attorney, M. Kirkpatrick of Messrs. Oxnon
et al., Wite Plains, NY. There were no appearances in
opposi tion.

The parcels owned by Applicant are divided in two
by the section of Miin Street that runs from the west side
of the Metro North Railroad tracks to the Hudson River.

The portion to the south of Main Street (the "South Lot")
contains buildings and some parking spaces. The portion to
the north of Main Street (the "North Lot") contains two
relatively small buildings (the Pateman building and a

mai nt enance shed) but is primarily devoted to a paved
parking area serving Applicant's tenants in the buildings

on the South Lot. Applicant proposes to build a new



building on the South Lot pursuant to plans under review by
the Planning Board. The erection of that building wll
necessitate the creation of additional parking spaces on
the South Lot to neet the nunmber of off-street parking
spaces required by Odinance § 224-39E(7) (a) and (D).
Applicant's request here is essentially a request that
parking spaces available in the North Lot be used to
satisfy the off-street parking requirenents for the South
Lot.

After discussion, the Board voted to grant a
variance from Odinance § 224-39E(7) (a) and (b) on
condition that Applicant enter into the agreenent with the
Village of Irvington in the form submtted to the nmeeting
and on the further condition that Applicant take such steps
as are necessary to record that Agreement in the
Westchester County Clerk's office, and in such other
places, if any, as may be necessary, to assure notice of
the agreenent to purchasers of the South Lot.

The South |ot therefor achieves the requisite
nunber of off-street parking places mandated by O dinance §
224-39E(7) (a) and (b), as denonstrated by Applicant's site
pl an documents submitted at the hearing and as denonstrated
by Applicant's calculation, prepared at the Board s request

and submitted to the nmeeting.



Applicant also requests a variance from O dinance
§ 224-3 that defines a "Parking Space" as being 91/2 feet
wide and 20 feet long, so as to permt the naintenance on
the North Lot of spaces of only 81/2feet by 18 feet. In
connection with this request, the Board accepted into the
record letters from the Chairman of the Planning Board,
Peter C. Lilienfield, and from the Village Engineer, Ralph
Mastrononaco, dated Novenber 27 and Novenber 26, 2001,
respectively, commenting upon the request. M.
Lilienfield s letter stated that the Planning Board had no
objection to the request "provided that this does not
create a precedent for future actions (regarding this or
other sites) which would result in an increase in building
area beyond that which could be achieved using the 9.5 x
20" dinension." M. Mstrononaco's letter stated that
where the parking requirements have already been met on a
site plan using the current standard, he had "no objection
to an applicant providing the reduced space dinension of
8.5" x 18.5" with a maneuvering aisle of 24 feet."

The Board concluded that the facts of this case
were unique enough to elimnate the likelihood of any
precedential effect on other cases.

The Board noted inter alia that the parking lots

are in a large open paved area now used for parking, unlike



any other area in the District, and that spaces wth
reduced dinmensions have been used in the North Lot for over
20 years.

The Zoning Board unaninously voted to grant the

application for wvariances.

St anl ey Rubenzahl

Mr. Karl Dibble appeared on behalf of M.

Rubi nzahl . In essence, applicant seeks to permt M.
Dibble to sell Christmas trees during the Christmas season
on the prem ses. The applicant's notice stated that he
seeks a nodification of a Special Use Permt "originally
issued by the ZBA" while the applicant stated that he seeks
a variance from that permt.

M Dibble pointed out that since 1956 the
buildings on the premises have been used for residential
and devel opnment uses and "offices in connection therew th"
pursuant to a variance given by the Board on April 12,
1956, renewed by this Board as a special use permt on'
Sept ember 6, 1961.

The question is Wwhether the follow ng I|anguage
prohibits the use sought.

"No building or structure or auxiliary building

shall be used for the manufacture, display or sale of
any equipnent,..., wares and nerchandise-or any other

comercial.... use..."



The Board found that neither a variance from or,
a nodification of, a special permt is required, except as
to tinme limt.

The Board noted that the use to which M. D bble
wll put the prem ses does not involve buildings, structure
or auxiliary buildings and that the use proposed by M.

Di bble would not adversely affect the neighborhood, as
provided in Village Law Section 7-725-b.1. The Board also
noted the contiguous lot to the north (Abbott House) and
the subject premses are used for non-residential purposes
and are exceptions to the otherwise residential character
of the neighborhood.

The Board voted to permt the use proposed for
the 2001 season, the permt to expire Decenber 31, 2001.
The Board enphasized that its action does not constitute
i ssuance of a peddler's license to M. Dibble which is
required and only issuable by the Trustees.

There was no opposition to the application.

Astor Street Associates

This is the third application with respect to the
subject lot. Applicant seeks three interpretations, five
vari ances and, depending upon the outcome of the

interpretations, five additional variances from the



provisions of the Village's Zoning Odinance. The requests
arise from Applicant's desire to convert to residential use
an unused Metro North power station in the Industrial
District (the "Building"). The applicant was represented
by M. Paul D. Sirignano of the Collier firm of Wite

Pl ai ns, New York. There were no appearances in opposition
to the application.

In its February 28, 2001 deci sion, the Board
interpreted Odinance § 243-39E(1) to require that a
building to be used pursuant to a special permt under that
section nust be used for both nmulti famly dwellings and
for municipal or public facilities. In addition, the Board
granted a variance from Code § 7-736(2), requiring street
access to the premises, on condition that the Applicant
obtain site plan approval from the Planning Board for the
devel opment of the subject lot. Finally, the Board denied
a variance from Odinance § 243-52, providing that access
to a building cannot be had solely through a public parking
lot, without prejudice to renewing the application for this
variance when the devel opnent plans for the lot were final.

In its July 31, 2001 deci sion, the Board
concluded that under Ordinance § 243-39(E), it had the
power to issue advisory opinions to the Board of Trustees,

which could then condition its issuance of a special permt



upon an applicant's acceptance of those opinions, and

opi ned as follows:

1 Applicant's request for a parking variance,
pursuant to'a parking plan submtted at the hearing, was
appropriate, subject to certain conditions.

2 The Building's height of two feet over the
55-f oot maxi num was appropriate, provided that certain
changes were made to the rear wall wndows to acconmodate
objections from a rear--yard nei ghbor.

3. A variance from the prohibition against
access through a public parking lot was appropriate, based
upon plans submitted at the hearing as to dwelling units
and parking places.

4 The Board declined to pass upon the request
for five stories instead of the permtted four because it
did not have sufficient evidence in the record of the need
for the additional story.

At the conclusion of its July 31 decision, the
Board noted that:

[Tlhere [is] an open question as to whether the
proposed building [neets] the requirenents of
Ordinance § 243-39E(1) (A) and (B) that the building be
used both for nulti-famly dwellings and for public

facilities "owned or sponsored by the Village." The
building is devoted solely to dwelling units, sone of
which will conprise affordable housing units. \ether

the affordable units supply the necessary public use
is for the Board of Trustees to determ ne when they
ultimately decide whether or not to issue the special
permt.
The present proceeding cane to the Board with a
request from the Board of Trustees that this Board grant or

deny variances in response to Applicant's requests, rather

than issuing advisory opinions. The Board of Trustees



still retains the ultimate authority to issue a special
permt wth respect to the prem ses.

Ordi nance § 224-89D

Ordinance § 224-89D provides in pertinent part,
as follows:

“[alny building...which...does not conformto one or nore
of the area or height requirements [of the Odinance]
may be altered or restored...provided that [such
alteration or restoration does not] increase the
degree of nonconformty thereof.”

In this case, the Building, as it presently
exists, already exceeds the Odinance's maximum hei ght

limtation by two feet and intrudes into the mninum side

yard requirements on both its sides. Applicant's
alterations to the Building will be primarily inside and
will not change its outside dinensions, width or height, at
all. Therefore, Applicant argues, since it is not

Increasing an already existing nonconformty, it need not,
under the quoted |anguage from Ordinance § 224-89D, obtain
a variance for the existing side yard and height
nonconformties. The Board agreed, and did not address
Applicant's contingent requests for variances from

Ordi nances §§ 224-39E(4) and 224-39E(6) (b.

Ordinance § 224-3 (Definitions)

Ordinance § 224-3 states that the term "Building"

shall include "walls, other than retaining walls,.not nore



than 6 1/2 feet at the lower ground level." Applicant's
plans call for a retaining wall to the rear of the lot that
will be 18 feet high. Applicant asks whether this
retaining wall cones within § 224-37g definition of a
"Building,” in which case Applicant will need a variance
because the retaining wall exceeds 6 1/2 feet. The Board
noted that retaining walls are excepted from the definition
of "Building" and held no variance is required.

Ordinance § 224-3 defines "Dwelling Unit" as a
self-contained portion of a building "containing conplete
housekeeping facilities for only one famly." Applicant
asks whether the office that it plans for the first floor
of the building is a "Dwnelling Unit" within the meaning of
§ 224-3, in which case the total nunber of dwelling units
in the Building will change and with it, the required |and
area for the lot (§ 224-39E(3)) and the required nunber of
off-street parking places (§ 224-39E(7)) also changes. The
Board noted that the definition of a "Dwelling Unit"
describes a space for famly use, Wth reference to cooking
and sanitary facilities, and in so doing necessarily
excl udes space to be used as an office. The Board
concluded that office space does not constitute a "Dwelling

Unit" within the meaning of Odinance § 224-3, and that no

10



variances for land area (§ 224-39E(3)) and parking spaces
(§ 224-39E(7)) are required.

In passing upon each of the follow ng variances,
the Board considered the criteria specified in Village Law
§ 7-712-Db(3). The Board noted that Applicant's basic
purpose, to convert an unused power station to apartnents,
w th attendant inprovenents to the property, creates not
only a benefit to the Applicant, as weighed against any
detrinent to the health, safety and welfare of the
nei ghborhood and community, but also confers a decided
benefit on the neighborhood and community thenselves. It
also noted that an unsightly property will be nade nore
attractive in appearance and be put to a productive use and
the comunity will benefit both from the creation of an
attractive property and from Applicant's agreement with the
Board of Trustees to rent some of the apartnents at bel ow
market rates, so as to contribute to the Village's
af fordabl e housi ng needs. The Board observed that the
initial weighing of benefit versus detrinent, as nandated
by Village Law § 7-712-b(3), creates a strong presunption

in favor of the variances requested.

11



The Variance From Subdivision Regulation § 188-
19G (Frontage)

Subdi vision Regulation § 188-19G provides in
pertinent part:

All lots shall have a mninmum frontage on a

public street equal to the frontage required in

Chapter 224, Zoning.

The Board noted that the frontage requirement is
primarily intended to avoid the proliferation of flag lots
in residential districts; indeed, Odinance § 224-10, one
of the two provisions that make up the frontage
requirement, only applies to residential districts - the
threat of infill through the creation of flag lots is not
as prevalent, if it exists at all, in the Industrial
District where the subject property is located, and the
frontage variance sinply recognizes an existing condition,
and in so doing does not, as a matter of fact, "vary"

existing conditions materially or adversely from what they

al ready are.

The Variances From O dinance §§ 224-39E(7) (a)
and (b) (nunber of required off-street parking
spaces) and 224-3 (size of parking spaces)

Ordinance §§ 224-39E(7) (a) and (b) require that
there be one off street parking space for each dwelling

unit in the Building and one additional space for every 500

12



square feet of ground floor space not used for housing.
Applicant calculates that it needs 22 off-street parking
spaces under this formula. |n its July 31, 2001 decision
the Board opined that a plan then showing only 16 off-
street parking spaces for the prem ses was acceptable based
upon the transfer of nine commter parking spaces from
Metro North to Applicant, which would nore than make up the
shortfall, citing a June 25, 2001 letter from Stephen A
McCabe, the Irvington Village Administrator, to Peter
Lilienfield, Chairman of the Village Planning Board,
stating that the Village Adm nistrator had advised Astor
Street Associates that "based on research by Larry Schopfer
and reported to the Village Board, a loss of approxinately
9 spaces from the commuter parking lot [to be used for this
buil ding] would not be a problem"

Since the July 31 decision, however, Applicant
advises that it has had to alter its off-street parking
pl ans because of the Irvington Fire Department's
requirements for access to the rear of the Building, where
some of the parking spaces are |ocated. Applicant's site
plan now calls for 18 spaces, scattered between the rear,
front and southern side of the building, plus the transfer
of 4 spaces to the Applicant's prem ses from Metro North.

The transfer of four spaces w il achieve the required 22-

13



space mnimum  Applicant advised the Board at the Novenber
28 hearing on this Application that the |loss of six
comut er spaces (four for parking and two for access) is
acceptable to the Board of Trustees. That nunber also
falls within the acceptable |oss of comuter spaces
described in the Village Adm nistrator's June 25, 2001
letter to the Planning Board Chairman, cited above.
Therefore, the Board concluded that the requested variance
from the provisions of Odinance § 224-39E(7) (a) is
warranted, taking into account all of the factors described
in Village Law § 7-712-b(3).

Ordinance § 224-3 requires that parking spaces be
9 1/2 feet wide and 20 feet |ong. Certain of Applicant's
spaces, which wll be designated for conpact car parking,
wll be 8 feet wide and 20 feet |ong. The Board noted that
al though the smaller spaces do not appear to neet the
conditions described in the Bridge Street matter heard at
this nmeeting as to maneuver room and head-on parking, but
they are nevertheless restricted to conpact cars, for which
those conditions can, the Board assuned, be reduced to the
extent set forth in Applicant's plans submtted at the
heari ng. The Board relied on the plans submtted as having
been drafted to conport with the physical requirenents for

parking conpact cars in the spaces shown for those cars on

14



the plans. On this basis, the Board approved the request
for a variance from the parking space size requirenments of
Ordi nance § 224-3,

Wth the approval of the forgoing parking
variance the approval necessarily follows of the request
for a variance from Odinance § 224-55B, which requires
that off street parking spaces shall be "provided as
required in this chapter in all instances where an existing
building is converted to a use for which such parking
spaces are so required.”

The Variance From Ordinance § 224-39E(5) (b)
(height and nunber of stories)

Ordinance § 224-39E(5) (b) provides that no

building in the Industrial District shall exceed 55 feet in
hei ght or four stories. |n its July 31 decision, the Board
granted a variance from the height limtation, wth
conditions, but declined to pass upon the request for a
variance from the limtation on nunmber of stories, Wwthout
prejudice to renewing same. The addition of an additional
story to the inside of the existing building, wthout
increasing its height, the Board noted, has no adverse

i npact on the community or neighborhood, as to appearance,
popul ation density or character of the neighborhood. On

the other hand, Applicant represents that the additional

15



story is necessary to nake the conversion of the Building
to apartments economcally feasible, and thus to carry out
an overall conversion that, as stated above, clearly
benefits the neighborhood and comunity. Therefore, the
Board granted the requested variance from Odinance § 224-
39E(5) (b) to permt the addition of a fifth story inside
the Building, subject to the sane conditions as were

I nposed on the variance from the height limtation in its
July 31, 2001 decision.

The grants of the variances described above carry
with them a grant of a variance from Subdivision Regulation
§ 118-19F (1), which requires that all lots conform in all
respects with the Zoning O dinance.

For the reasons given above, the Board voted
unani mously as follows:

I nterpretations

Ordinance § 224-89D. (The Application is not

increasing a non-conformty and therefore this
section does not apply).

Ordinance § 224-3 (Definitions). (A retaining
wall is excepted from the definition of
"Building" and the definition of "Dwelling
Unit" does not include office space).

Vari ances

Subdi vision Regulation § 188-19G (Frontage).
GRANTED

16



Ordi nance §§ 224-39E(7) (a) and (b) (nunber
of required off-street parking spaces).
GRANTED

Ordinance § 224-3 (size of parking spaces).
GRANTED

Ordinance § 224-39E(5) (b)(height and nunber
of stories). GRANTED

Ordinance § 224-55B (parking shall be
provided as required in the Zoning Chapter).

GRANTED
Subdi vision Regulation § 188-19F(1)
(all lots nmust conform to the Zoning
Or di nance). GRANTED

The grant of all of the above variances is

condi tioned upon there being no material change in the
plans submitted to the Board and nade a part of the record
herein, and upon the Board of Trustees finally issuing the
special permt authorizing the conversion of the subject
lot to residential use. If for any reason that permt is
not issued, then these variances |apse. The Board al so
reiterates the observation in its July 31, 2001 decision
that there remains a question for the Board of Trustees to
decide as to whether the Building s affordable housing
units provide the "public purpose" elenment required by

Ordinance § 224-39E(1) (A) and (B).

17



Gl eason

This application is for a variance from the |ot
w dth requirenents of § 224-10 of the Irvington Zoning
Ordinance and to interpret § 224-3 so as to designate the
eastern yard of the subject lot as the lot's rear yard

The Board concluded that the benefit from
granting the variance outweighed any detriment to the
health, safety and welfare of the neighborhood or
communi ty. In particular, the Board found that granting
the variance would not produce an undesirable change in
character of the neighborhood or a detrinent to nearby
properties.

The Board also found that the benefit sought
could not feasibly be achieved by any nmethod other than a
variance, that the requested variance would not adversely
affect the physical or environnental conditions of the
nei ghborhood or district and that the hardship
necessitating the request for the variance was not self
created.

There was no opposition to the application.

The Board voted unaninously to grant the request

for a variance from the lot wdth requirenents of O dinance

18



§ 224-10 in accordance with plans subnmitted at the hearing
and to interpret Odinance § 224-3 so as to designate the

eastern yard of the lot as the lot's rear yard

There being no further business to come before

the neeting, it was, wupon notion duly nade and seconded,

George Rowe, Jr.

unani nously adj our ned.




